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Sources Documenting a Board’s Governance 
For more information on governance documentation under the Not-for-Profit Corporations Act, see see www.oha.com/ONCA.
Letters Patent or Articles

The articles of incorporation (formerly letters patent) are the constating documents of the hospital corporation that, upon issuance by the government, give the corporation its life. The content of a corporation’s articles of incorporation is prescribed by the statute under which it is incorporated. In addition, for a hospital corporation to qualify as a charity it may also be required to include in its articles of incorporation certain provisions that will ensure it will qualify to be registered as a charity under the Income Tax Act (Canada) or required by the Office of the Public Guardian and Trustee (Ontario).  Articles of incorporation will include a statement of the corporation's purposes and may include any matter that could be included in the by-laws. Articles of incorporation are amended through articles of amendment or can be superseded by restated articles of incorporation. Subject to s. 4(1) of the Public Hospitals Act (Ontario), the Minister of Health must approve the articles of public hospitals before they are filed under the Not-for-Profit Corporations Act (Ontario).

The articles of incorporation or restated articles of incorporation and any articles of amendment should always be checked before implementing any changes to the board’s governance structure.

Governing Legislation 

While the majority of hospitals that operate in Ontario will have been incorporated by letters patent under the Corporations Act (Ontario), following the coming into force of the Not-for-profit Corporations Act (Ontario), these letters patent will become articles of incorporation. There are also some corporations that are incorporated by a special Act of the legislature.

Hospitals also need comply with applicable legislation, including the Public Hospitals Act, the Commitment to the Future of Medicare Act, the Connecting Care Act, the Excellent Care for All Act, the Broader Public Sector Accountability Act, the Freedom of Information and Protection of Privacy Act, and the Broader Public Sector Executive Compensation Act.

By-laws 
By‑laws serve a number of purposes:

· They set out the corporation’s corporate governance structure that is not prescribed by the governing legislation.

· They provide for the processes that apply to board and member proceedings.

· They bring forward and restate provisions in the governing legislation to provide, in one place, a useful reference for the rules to which the corporation is subject.

· They provide empowering language to allow the board to implement practices by way of board resolution.

A well-written by‑law strikes the right balance between providing certainty with respect to the corporate governance structure and how proceedings are to be conducted, while providing enough flexibility for the board to adopt and amend corporate governance processes from time to time.

Often, by‑laws will contain more detail than is required and, in such a case, the by-laws may become unduly restrictive. Where the by‑laws contain an excessive level of detail, fairly minor governance changes will require by‑law amendments.  

Generally speaking, by‑laws are effective from the date of the resolution of the directors, subject to confirmation by the members. There are some exceptions, and legal advice should be obtained on the requirements for member approval.

Board-Adopted Governance Policies

A board’s governance process may also be set out in policies that are adopted by the board from time to time. For example, the board may adopt one or more of the following:

· Accountabilities Statement
See Form 4.1: Sample Accountability Statement
· Statement of the Role of the Board
See Form 2.1: Sample Statement of the Roles and Responsibilities of the Board

· Duties, Obligations and Expectations of Directors
See Form 6.5: Sample Position Description – Board of Directors
· Board Code of Conduct
See Form 6.4: Sample Board Code of Conduct

· Policy on Conflict of Interest

See Form 6.3: Sample Board Policy on Conflict of Interest

· Open Board Meeting Policy
See Form 8.17: Sample Policy for Open Board Meetings
· Position Description for the Board Chair
See Form 8.1: Sample Board Chair Role Description
· Committee Terms of Reference
See Form 8.8: Sample Format for Committee Terms of Reference

· Meeting Without Management

See Form 8.21: Sample Policy for Meeting Without Management
Provided the board’s governance policies do not deal with matters that are required to be included in the by-laws or approved by the members, the governance policies can be very broad in scope and will require the approval of only the board. 

Governance policies should be:

· Approved by the board;

· Periodically reviewed as part of ongoing governance reviews; and

· Made available to new board members.

Although governance policies are not considered to be part of a corporation’s official board records, such as board meeting minutes, such policies should be carefully kept and accessible to the board.


Rules of Order 
Rules of order will be set out in the procedural text that has been adopted by the organization to provide rules for the conduct of the proceedings of the organization. There are a number of frequently used rules of order. If the by-laws do not identify the rules of order that have been adopted by the corporation, then it is within the authority of the chair to adopt a preferred procedural text.

The most commonly used procedural texts for corporations are set out in Appendix II – Resources and References.
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