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Members’ Legal Requirements and Governance Principles
Generally speaking, hospital corporations have members unless the corporation was established as a special Act corporation and its governing legislation specifies the corporation has no members. There are different hospital membership models in Ontario, including those where the corporate members are the hospital's directors, which are overall more common, and those where the corporate members include individuals admitted from the community, which Is increasingly less common.  

While there are similarities between the role of the members of a not-for-profit corporation and the role of shareholders of a for-profit corporation, there are also some significant differences. Importantly, for hospital corporations, members are not ‘owners’ in the sense that shareholders have an equity interest in a for-profit corporation.  Members are not, as such, liable for the liabilities of the corporation. Members do, however, elect directors, receive financial statements, approve fundamental changes and have other rights. Accordingly, the members play an important role with respect to board governance.

Legal Requirements
Rights of Members Under the Not-For-Profit Corporations Act (Ontario)

As of its proclamation in October 2021, the Not-for-Profit Corporations Act (Ontario) gives members of a non‑share capital corporation the right, as provided for in the previous governing legislation (the Corporations Act (Ontario)), to:

· Elect directors (other than ex officio directors);

· Attend member meetings (annual and special);

· Receive financial statements;

· Appoint and remove auditors or persons appointed to conduct a review engagement; and

· Approve fundamental corporate changes.

The new Act provides additional rights to members as follows:

· Nomination of Directors – Five percent, or such lower percentage as may be permitted by the by‑laws, of a class or group of members entitled to vote may make a proposal to nominate one or more individuals for election as directors.  Such a nominee must be placed before the annual meeting for consideration by the members even if the by-laws provide that only board or nominating committee-approved nominees are eligible for election.

· Member Proposals – Any one voting member may make a proposal to:  
· Make, amend or repeal by-laws;

· Add a matter to the agenda for a members’ meeting; or

· Initiate a fundamental corporate change.

There are some limits on what may be the subject of a proposal and there are certain procedural requirements that must be followed, for instance:
· The proposal must be submitted at least 60 days prior to the meeting;

· It must be significantly related to the activities and affairs of the corporation; and

· The proposal shall not be to enforce a personal claim or redress a personal grievance, secure publicity or deal with the same subject matter of a proposal submitted to a members’ meeting in the prior two years which was either not presented by the member or which was defeated.

Directors are responsible under the Not-for-Profit Corporations Act (Ontario) to manage or supervise the management of the activities and affairs of the corporation.  Accordingly, while proposals may include matters significantly related to the activities and affairs of the corporation, proposals are not binding on the corporation unless the proposal is related to an action that is within the purview of members, such as a by-law amendment.
· Removal of Directors – A simple majority of members may remove an incumbent director from office at any time, whether or not the by-laws contain any such provision.  This is a reduction of the previously existing threshold which was not less than two-thirds to remove an incumbent director and which only applies if authorized by the by‑laws.

· Requisition of Members Meeting – 10% (or such lower percentage as is set out in the by‑laws) of the members entitled to vote at a members meeting may requisition a meeting of members.
Discipline or Termination of Membership

The Not-for-Profit Corporations Act (Ontario) contains provisions that enable the termination or discipline of a member.

The Not-for-Profit Corporations Act (Ontario) permits the articles or by‑laws to provide that the directors, members, or a committee of directors or members be given the power to discipline a member or to terminate membership. If the articles or by-laws provide for such a power, the circumstances and the manner of the exercise of the power must be set out. Any discipline or termination must be done in good faith in a fair and reasonable manner. The Act further provides that it is fair and reasonable if at least 15 days’ notice is given and the member is given an opportunity to be heard orally, in writing or in another format permitted by the corporation’s articles or by‑laws, not less than five days before the disciplinary action or termination becomes effective.

Governance Considerations

Membership categories, eligibility, and criteria for voting should be carefully considered with reference to a number of factors including the mission and accountabilities, the different role for directors and members, and the importance of board quality and managing board succession.
Duties of Directors and Members

· Directors are fiduciaries who are accountable to the corporation they serve.
· Directors are required to make decisions honestly, in good faith and in the best interests of the corporation. Directors are not elected to represent the interests of members. This is in contrast to the duties of directors of business corporations (for-profit corporations) who represent the interests of shareholders. While in a business or for-profit context, best interests of the corporation may equate with maximizing shareholders’ financial interests; best interests in a not-for-profit corporation do not necessarily equate with members’ interests.

· In contrast to the duties of directors, corporate members owe no fiduciary duties and may act in self-interest. Accordingly, in exercising any of the decisions that fall within the scope of members’ authority (including by-law amendments, election of directors, removal of directors and “proposals”), members may act for a narrow self-interest without any regard to the mission of the organization or the interest of others to whom the organization is accountable.  Consequently, member decisions may be in conflict with the best interests of the corporation.
Board Quality and Board Succession

· For hospital corporations, current best practice in corporate governance recognizes the importance of skills-based boards that act independently of management and individual constituency or stakeholders’ groups.

· The new rights that entitle five percent of the members of a group or class entitled to vote to nominate a candidate for election to the board may be disruptive to the board’s succession planning and to ensuring that the board has the necessary competencies and independence to carry out its duties.

Transparency and Engagement

· Corporations that receive public funds or philanthropic dollars strive to adhere to principles of transparency and accountability. Where the corporation has a limited membership model (e.g., where only the directors are members), a concern may be a risk of a lack of transparency and accountability.
· Generally speaking, membership provides a very limited opportunity for engagement with stakeholders. In many membership models, there is no assurance that the members will be representative of all stakeholder groups or interests.

· For those corporations where stakeholder engagement and demonstrating accountability is important, consideration should be given to determining effective means for appropriate stakeholder engagement and demonstrating accountability. The board must actively consider ways in which to engage its stakeholders and demonstrate accountability and also closely monitor management’s execution of stakeholder engagement activities. 
Letters Patent, Articles and By-laws

Under the Not-for-Profit Corporations Act (Ontario), classes or groups of members and the different voting rights attached to such classes or groups must be set out in the articles. All conditions of membership are to be set out in the by-laws. In particular, if a corporation wishes to have a class of non-voting members this must be specified in the letters patent/articles as the Act provides that unless the articles provide otherwise, all members have one vote. 

Summary
· Membership categories, eligibility, and criteria for voting should be carefully considered.
· A corporation should periodically re-evaluate its membership structure by asking the following questions:

· Who are our key stakeholders?
· Do we have appropriate mechanisms for demonstrating accountability and engaging with stakeholders?

· Considering the members’ role in corporate governance, who, in the context of a publicly funded, mission-driven organization with multiple accountabilities, is best suited to perform that role?

· Are there categories of persons that should not be eligible to be voting members (e.g., employees)?
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